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[. Constitutional
Rights-based

Climate Litigation -




The Role of Constitutions in Climate
Litigation

The climate crisis impacts all
aspects of human life, affecting | Constitutions guarantee rights to
social, economic, and cultural citizens
rights

Environmental constitutionalism
integrates environmental norms
in the constitution

Constitutions provide access to
justice through courts




Fundamental Rights under the
Indian Constitution




India’s environmental jurisprudence as

clmate litigation

“Many climate cases in the Global South evince
what might be termed a “stealthy” strategy, which
dilutes the political potency of climate 1ssues by
packaging them together with less controversial

Litigation with
climate change as one motivation
but not raised as an issue,
e.g., cases against coal brought on
environmental grounds

claims. One manifestation of this is the significant
proportion of cases 1n the Global South that have
cllimate change at their periphery rather than their

Litigation with
climate change asa
peripheral issue

core.”

Litigation with
climate change as the
central issue

Peeland Lin, “Transnational Climate Litigation:
The Contribution of the Global South” (20 19)

Peeland Ofosky, “Why Climate Change Litigation
Matters” (20 15)
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India’s Constitutional Climate Right:
MK Ranjitsmh and Others v. Union of India and Others

» Case filed by conservationist M.K.
Ranjitsinh for measures to protect two
endangered birds: Great Indian Bustard
(GIB) and Lesser Florican affected by
overhead power transmission lines.
Order of the Supreme Court of India (Article 21, Article 14)

(2021) to restrict the installation of
overhead transmission lines in an area
spanning about 99,000 sg. km. and
conversion to underground lines.
Ministries moved court to seek
modification of direction.




India’s Constitutional Climate Right:
MK Ranjitsmh and Others v. Union of India and Others

the people have a right against the
adverse effects of climate change




India’s Constitutional Climate Right:
MK Ranjitsinh and Others v. Union of India and Others

How Supreme Court’s verdict on climate
change can push climate litigation in India

How a Critically Endangered Bird Helped
Further the Cause of Climate Justice in India

Supreme Court’s simplistic view on energy Why SC’s recognition of right to be
production undercuts its ruling on climate § free from climate change impact is

justice cause for cautious optimism

MK Ranjitsinh v. Union of India: The

Supreme Court's very own Sophie's
Choice moment




India’s Constitutional Climate Right:
MK Ranjitsinh and Others v. Union of India and Others

Boost for rights-
based climate
litigation for greater
accountability
(including from
industry)

Express
recognition of
India’s climate

obligations at the
internationallevel




Constitutional Rights mm Environmental Litiga tion:
Vedanta Ltd.v.State of Tamil Nadu and Others

* Prolonged litigation concerning
Vedanta (formerly Sterlite Copper)’s
copper smelting plant in Tuticorin
Supreme Court judgment in February

2024 confirming the closure of the
plant on grounds of repeated

environmental violations

Contestation between pollution and

health concerns versus development

and self-sufficiency concerns




Constitutional Rights in Environmental Litiga tion:
Vedanta Itd.v.State of Tamil Nadu and Others

Polluter pays Intergenerational
princip le 5wy

Public trust International
doctrine commitments

Implications of judgment:revenue losses, stranded assets,

reputationaldamage



Constitutional Rights in Environmental Litiga tion:
Vedanta Ltd.v.State of Tamil Nadu and Others

As we pursue development, we must
prioritize the protection of these rights, recognizing that they are essential for
sustainable progress.




Clmate Litigation and Corporate
Accountability: Relevance for the SteelSector

* Rights-based litigation as a tool for corporate

accountability

* Right to environment jurisprudence further

boosted by the M.L. Ranyjitsinh decision with
express climate change framing
* Absence of ESG legislation:relilance on

statutory framework and rights-based

jurisprudence

* Focus on fundamentalissues like pollution and | ! '!
health (climate change and emissions may not The Supreme Court of India in New
Delhi

be addressed directly)
* Impact on businesses through plant closures




[II. Rights-based
Climate Litigation u
in the EU and India

A comparative perspective A




Litigation against the Steel Industry 1n
the EU

Greenpeace Netherlands Joins
Criminal Complaints Against Tata

Steel, Harsco, DuPont, and
Chemours

Source: Climate Court (2024)



https://www.climate-court.com/post/greenpeace-netherlands-joins-criminal-complaints-against-tata-steel-harsco-dupont-and-chemours

Rights-based Framework Litigation in the EU

State of Netherlands v. Louisa Neubaueret al.

Urgenda Foundation v.Germany

(German Constitutional Court,

(Supreme Court of
2021)

Netherlands, 20 19)

: Article 20a, Grundgesetz
Articles 2 and 8, ECHR L
(German Constitution)

Framework Litigation invoking human rights to seek greater ambition 1n

overarching climate policy




Contrasting Rights-Based Climate Litigation Strategies

Emphasis on framework Emphasis on environmental
litigation (Macro approach) iIssues (Micro approach)

Climate change directly Climate change not / indirectly
addressed addressed

Reliance on climate law Absence of climate law

Using emission reduction Avoiding emission reduction
framing framing

Claims based on future impact Experiential proximity to

of chmate change cllmate change
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